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1 .  G E N E R A L

1.1 Main Sources of Law
The main sources of real estate law in Spain are: 

•	the Spanish Civil Code;
•	the Act 49/1960, of July 21st, on Commonly 

Held Property;
•	the Act 29/1994, of November 24th, on Urban 

Leases;
•	the Decree of 8 February 1946, on the Mort-

gage Act;
•	the Decree of 14 February 1946, on Mortgage 

Regulation;
•	the Royal Legislative Decree 7/2015, of Octo-

ber 30th, on the Land Act;
•	the Act 38/1999, of November 5th, on Build-

ing Development (LOE);
•	the Act 13/2015, of June 24th, on the Amend-

ment of the Mortgage Act and the Cadastre 
Act;

•	the Act 22/1988, of July 28th, on Coasts.

1.2 Main Market Trends and Deals
Despite the economic global crisis derived from 
COVID-19, a relevant number of transactions 
focused in the following sectors took place in 
2020: 

•	the logistics sector;
•	the hospitality sector;
•	residential portfolios;
•	the built-to-rent sector;
•	the	alternative	finance	sector	beyond	the	

traditional solutions, both asset-driven and for 
guarantee debt sale and purchase deals.

Further to the initial slow-down of transactions 
due to the pandemic, the need for liquidity and 
the	difficulties	raised	have	resulted	 in	a	strong	
recovery during the last quarter of the year 2020. 

Some of the most relevant transactions execut-
ed during 2020 were: 

•	the sale and purchase of the shopping mall 
of Puerto Principado in Lugones, Asturias: 
EUR290 million;

•	the sale and purchase of the Hotel Edition in 
Madrid: EUR220 million;

•	the sale and purchase of the Hotel Formentor 
Barceló in Mallorca, in the Balearic Islands: 
EUR165 million;

•	the Swedish company Sagax took over 37 
assets of GM Food, under the “sale & lease-
back” formula: EUR152 million;

•	the major built-to-rent transaction was closed 
by AXA IM-Real Assets, acquiring for Tec-
tum a portfolio of 919 households located in 
Madrid.

1.3 Impact of Disruptive Technologies
Technology	has	a	disruptive	effect	on	the	eco-
nomic fundamentals of the real estate sector in 
Spain. It has the potential to transform the role 
of real estate asset managers, which will incor-
porate new techniques such as:

•	digital real estate platforms – these will allow 
practically 100% of the property search 
process, with visits to the property, communi-
cations with the owner and negotiation to be 
carried out online;

•	energy	efficiency	–	for	property	developers,	
the technological advances can boost the 
energy	efficiency	of	the	buildings;

•	blockchain – a new regulation through the 
“sandbox” is currently under drafting and 
will be developed in the next few months. 
This mechanism is a controlled-test setting, 
where	entrepreneurial	projects	using	financial	
technology will be able to test their business 
model in a lower regulatory environment, 
while being supervised by the national com-
petent authorities.
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1.4 Proposals for Reform
The following are the proposals for reform that 
would	 significantly	 impact	 real	 estate	 invest-
ment, ownership or development:

•	Spanish authorities are supporting the 
approval of new regulations, the implementa-
tion of stimulus programmes (supported by 
the EU) and the design of protocols to help 
and support the Real Estate industry;

•	some regional and local administrations in 
Spain are implementing real estate tax-friend-
ly measures and simplifying and streamlin-
ing urban and planning procedures, relieving 
bureaucratic obligations, creating less rigid 
and	more	attractive	financing	structures	for	
investment, and thus avoiding limitations and 
prohibitions;

•	new local regulations on the physical char-
acteristics of dwellings, aimed at improving 
certain aspects such as hygienic conditions, 
thermal comfort of buildings, lighting, and 
acoustic insulation, to adapt them to the 
needs of teleworking.

2 .  S A L E  A N D  P U R C H A S E

2.1 Categories of Property Rights
The main property right in Spain is absolute prop-
erty or full ownership, the common law equiva-
lent of “freehold”. Absolute property grants the 
entire right to enjoy, use, encumber and dispose 
of an asset, without limitations other than those 
set forth in the applicable regulation.

Spanish legislation stipulates the following own-
ership or real estate rights:

•	joint ownership (condominio) – ownership of a 
thing or right belonging pro indiviso to several 
owners; 

•	surface rights (derecho de superficie) – this 
entitles its owner to build on third parties’ 

land, taking ownership of what has been built 
for a period which may not exceed 99 years;

•	administrative concessions – these give enti-
tlement to use, develop, and operate public 
land in return for compensation and for a 
limited period; 

•	there are other types of property rights, such 
as “usufruct” and “bare ownership” (nuda 
propiedad).

2.2 Laws Applicable to Transfer of Title
The Spanish Civil Code states that the general 
applicable regulation for the transfer of property, 
together with the regulation stated in Section 
1.1. Act 33/2003, of November 3rd, on Public 
Administration Holdings, applies to the transfer 
of public properties.

Depending on the activity to be carried out with 
the property, the type of transmission, and the 
location, some administrative regulations, and 
authorisations	such	as	first-occupancy	licences,	
special planning regulations, and sectoral legis-
lation on coastal areas and roads, among others, 
may apply.

2.3	 Effecting	Lawful	and	Proper	
Transfer of Title
The principle of freedom of form (except for the 
donation of Real Estate assets which requires 
the granting of a public deed) applies to real 
estate transfers in Spain. The contract of trans-
fer of ownership may be in writing, in a public 
or private deed, or done verbally. The require-
ments are (i) the existence of a title, and (ii) the 
“tradition”, or delivery of the possession of the 
property (this is the so-called “theory of the title 
and mode” stated in the Spanish Civil Code). 

However, the transfer of real estate is usually for-
malised through the granting of a sale and pur-
chase deed to be registered in the Land Registry. 
Although registration is not compulsory (except 
for certain rights such as mortgages or “surface 
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rights”), it is highly recommendable. Such reg-
istration grants a public protection to any good-
faith third-party purchaser who acquires its title 
from a registered owner.

2.4 Real Estate Due Diligence
Some of the aspects to be included in a checklist 
to analyse and to be included in the scope of a 
due diligence are:

•	title of ownership of the asset;.
•	charges and encumbrances;
•	the existence of leases and occupancy sta-

tus;
•	works and co-ownership rules;
•	urban planning status;
•	litigation and administrative proceedings over 

the asset;
•	tax schemes;
•	payment of property taxes.

The Spanish real estate industry has updated its 
ways of diversifying sources of information dur-
ing 2020. Data rooms have been substituted by 
VDR (virtual data rooms), chasing new digitally 
enabled business models opting for digital tools 
to accelerate processes. 

2.5 Typical Representations and 
Warranties
Real estate transfer contracts include represen-
tations and warranties (R&W) from the seller and 
the buyer. Typical R&W given by the seller are:

•	the capacity of the seller to execute the trans-
action;

•	the asset is free of charges, encumbrances, 
tenants, and occupants, is up to date with 
payment of taxes, expenses and is free of any 
litigation or administrative procedures;

•	is in compliance with the regulations in force; 
•	concerning the environmental status of the 

asset;

•	confirming	that	there	are	no	third-party	rights	
such as preferential acquisition, or pre-emp-
tion and redemption rights (tanteo y retracto).

Spanish law does not allow remedies in cases 
of false statements. The Spanish Civil Code 
automatically provides statutory warranties 
against any dispossession regime (saneamiento 
por evicción) as well as a warranty against hid-
den defects or encumbrances of the asset sold 
(saneamiento por vicios ocultos). 

An alternative regime of R&W may be agreed 
by the parties, with the express waiver of the 
Spanish Civil Code’s warranties or including 
both legal provisions and an alternative scheme.

Sellers often seek to limit the scope of the rep-
resentations by methods such as: (i) a basket 
establishing a threshold for the compensation, 
and (ii) limitation periods and/or (iii) liability caps.

The buyer’s remedies against the seller for mis-
representation include the resolution of the con-
tract,	with	the	return	of	any	reciprocal	benefits,	
the compensation of damages to the buyer, or 
the obligatory execution of the agreement.

2.6 Important Areas of Law for 
Investors
The most important areas of law for an investor 
to consider when purchasing real estate are:

•	real estate contractual law – civil law: prop-
erty rights, charges and encumbrances that 
may	affect	the	asset;

•	urban and administrative – public law: 
(a) the regulations pertaining to planning and 

zoning	which	may	affect	the	asset;	and	
(b) the granted licences;

•	corporate law – structuring the investment;
•	taxation – the adequate tax structure to 

acquire an asset.
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2.7 Soil Pollution or Environmental 
Contamination
It is common practice to include R&W regard-
ing environmental matters, especially when the 
object of an acquisition is a land plot and to con-
firm	the	compliance	with	the	environmental	leg-
islation in force. In this respect, both European 
Union legislation and Spanish legislation must 
be considered to be in force.

In general, it applies the “polluter pays” principle, 
which means that the person who caused the 
pollution is liable and shall assume the expenses 
of the compensation and bear the costs of reme-
diation.

2.8 Permitted Uses of Real Estate 
under Zoning or Planning Law
General municipal urban development plans 
(PGOU) contain the uses permitted of a plot, 
sector, and zones.

Urban agreements with the relevant public 
authorities are common in Spain, to facilitate 
a project, for example, the execution of pub-
lic interest or local sectorial plans, such as the 
construction of roads and communications 
infrastructure, or the execution of the hydraulic 
and energy policy, supply infrastructure, etc. In 
addition, it is possible to subscribe to an urban 
agreement (convenio urbanístico) between the 
Town Hall and a developer. See 4.6 Agreements 
with Local or Governmental Authorities.

2.9 Condemnation, Expropriation or 
Compulsory Purchase
An expropriation procedure is only permitted 
under Spanish Law if the expropriation is jus-
tified	by	the	existence	of	a	public	 interest	and	
under the payment of a compensation or “fair 
price”	to	the	owners	affected.

The	procedure	first	requires	the	prior	declaration	
of “public utility” of the project and requires the 

occupation of the property or the acquisition of 
the	affected	economic	rights.	 In	order	to	carry	
out the expropriation, the expropriator must sub-
mit	a	file,	which	must	be	duly	published.

2.10 Taxes Applicable to a Transaction
Taxation on the purchase of real estate depends 
on the envisaged purchase scheme (ie, asset 
deal or share deal) as well as the condition of 
the parties intervening in the transaction.

Asset Deal
VAT and property transfer tax
The condition of the seller will determine whether 
an asset deal will be subject to VAT or property 
transfer tax.

If the seller does not qualify as a businessper-
son or professional for VAT purposes, real estate 
transfer is subject to property transfer tax, borne 
by the purchaser. Applicable tax rates vary, 
depending on where the asset is located (tax 
rates will range from 6% to 11%).

Should the seller qualify as a businessperson or 
professional for VAT purposes, the real estate 
transfer is subject to VAT, which will be charged 
by the seller and borne by the purchaser. The 
applicable VAT rate will generally be 21% (10% 
in the case of dwelling transfers).

However, the transfer of real estate carried out by 
a	VAT	taxpayer	could	benefit	from	a	VAT	exemp-
tion if certain Spanish tax law requirements are 
met. Should the transfer be VAT-exempt, it will 
be subject to property transfer tax instead. 

Nevertheless, VAT exemption can be also waived 
by the seller – and hence subject to VAT – if cer-
tain Spanish tax law requirements are met. 

If an asset is transferred as part of an independ-
ent economic unit for VAT purposes, such trans-
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fer will not be subject to VAT and, thus, property 
transfer tax will be levied.

Tax on the increase of the value of the urban 
land
Where an asset deal concerning urban land is 
carried out, it will be generally subject to tax on 
the increase of the value of the urban land. 

However, the transfer would not be subject to 
tax on the increase of the value of the urban 
land if the seller does not obtain a gain from an 
economic point of view (as per comparing the 
acquisition cost and the transfer value). 

Stamp duty (actos jurídicos documentados)
A transfer of a real estate asset that is subject to 
VAT will also be subject to stamp duty, which will 
be borne by the purchaser. The applicable tax 
rate would depend on the region where the asset 
is located, but will range from 0.75% to 1.5%. 

Share Deal
If the transfer of real estate is carried out through 
a share deal, the transaction would not be sub-
ject to VAT, property transfer tax or tax on the 
increase of the value of the urban land.

However, section 314 of the Spanish Securities 
Market Act sets out an anti-abuse rule to the 
taxing of indirect transfers of real estate and 
this will apply if a company in which the assets 
that consist of at least 50% of real estate assets 
located in Spain that are not used for business 
or professional activities are transferred and, by 
virtue of that transfer, the purchaser acquires 
control of the company (ie, a shareholding of 
50% or more).

2.11 Legal Restrictions on Foreign 
Investors
Notwithstanding the extraordinary measures 
introduced by the Royal Decree Law 8/2020, 
of March 17th, to deal with the economic and 

social impact of COVID-19, currently there is 
almost a total liberalisation of foreign investment 
and exchange control in Spain, in line with EU 
legislation.

In this regard, foreign direct investments to be 
made	in	critical	sectors,	or	carried	out	by	specific	
categories of investors, shall be subject to prior 
authorisation by the competent public authority. 

Occasional restrictions imposed by the appli-
cable legislation must be considered, such as 
restrictions on foreigners (non-EU) in the acquisi-
tion of properties located in places considered 
as a Defence Zone of National Interest. 

3 .  R E A L  E S TAT E  F I N A N C E

3.1 Financing Acquisitions of 
Commercial Real Estate
Acquisitions of commercial real estate are gen-
erally	financed	by	loans	(bilateral	or	syndicated)	
granted by local Spanish banks. There are also 
international and domestic private debt lenders 
that	provide	financing	related	to	commercial	real	
estate assets, often in the form of bridge or mez-
zanine loans.

The	structure	of	the	financing	and	security	pack-
age granted (see 3.2 Typical Security Created 
by Commercial Investors) depends mainly on 
the transaction characteristics and the borrower 
profile.	

When the commercial real estate assets being 
acquired require construction works (either 
development or refurbishment), lenders usually 
finance	both	 the	 acquisition	 of	 the	 real	 estate	
assets and their refurbishment or development. 
The	common	practice	is	for	financings	to	include	
different	tranches	and	conditions	to	drawdown.
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Banks	in	Spain	do	also	offer	financing	for	acqui-
sitions of commercial real estate assets to cor-
porates and real estate investors in the form of 
real estate leasing, which consists of establish-
ing a rental period with a purchase option at the 
end	 of	 the	 contract.	 This	 long-term	 financing	
(usually	from	ten	to	15	years)	offers	certain	tax	
advantages to be considered.

Structures	 may	 adjust	 but	 not	 differ	 materi-
ally	when	the	transaction	being	financed	is	the	
acquisition of large real estate portfolios. 

There	are	other	alternatives	for	financing	acqui-
sitions of commercial real estate such as “Real 
Estate	Crowdfunding”	where	the	finance	is	pro-
vided by pooling smaller investments of private 
investors.

3.2 Typical Security Created by 
Commercial Investors
The most common security package to secure 
repayment	of	 the	financing	of	 the	acquisitions	
and/or developments of commercial real estate 
would typically comprise:

•	a mortgage on the real estate asset;
•	a pledge over the shares of the company 

holding the real estate asset;
•	a pledge on the company’s bank accounts; 
•	a pledge granted on the credit rights aris-

ing from any income-producing agreement 
entered by the borrower and related to the 
specific	real	estate	asset	(such	as	construc-
tion agreements and lease agreements).

Each type of security has its own formalities to 
be	effective	against	third	parties,	and	therefore	it	
is	advisable	to	confirm	on	a	case-by-case	basis	
that the security is validly created and perfected.

3.3 Restrictions on Granting Security 
over Real Estate to Foreign Lenders
There are no restrictions on the granting of secu-
rity over real estate assets to foreign lenders, 
provided that the mortgagor is not considered 
to be a consumer.

Entities granting real estate loans to consumers 
or rendering brokerage services for the granting 
of such loans that are not a credit institution or 
other entity registered with the Bank of Spain 
must be duly registered. 

Nevertheless, it is necessary to highlight that the 
lender must consider the potential enforceability 
of the granted securities in a potential event of 
default by the borrower. 

In	 the	 event	 of	 the	 granting	 of	 floating	 mort-
gages,	the	beneficiaries	of	this	kind	of	security	
must always be, among others, “credit entities” 
referred in Article 2 of Act 2/1981, of March 25th, 
on the regulation of the mortgage market. 

3.4 Taxes or Fees Relating to the 
Granting and Enforcement of Security
Whereas a security (i) is granted in a public 
deed, (ii) has valuable content, and (iii) can be 
registered in a Public Registry, the formalisation 
of that security will trigger stamp duty. The tax 
rate would vary depending on which region the 
public deed is executed in, but will range from 
0.5% to 3%.

No stamp duty will be levied should the security 
not be granted on a public deed (ie, only in the 
granting of mortgages can stamp duty not be 
avoided).

3.5 Legal Requirements Before an 
Entity Can Give Valid Security
Spanish corporate law prohibits Spanish com-
panies	 from	 providing	 financial	 assistance	 in	
the	 form	of	financing,	advancing	 funds,	grant-
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ing security or guarantees, or assisting in any 
manner that contributes to the purchase of their 
own shares or of their parent company (public 
limited liability companies) or of any of the group 
companies (private limited liability companies).

Infringement of the prohibition would render any 
such	financial	assistance	null	and	void.

Corporate	 benefit	 issues	may	 arise	 in	 relation	
to the security or guarantees provided by group 
companies	in	the	context	of	a	group	financing.

With	respect	to	the	corporate	benefit	rules,	under	
Spanish corporate law, the directors of a com-
pany are required to exercise their powers in the 
interests of the company and its shareholders.

Spanish corporate law provides that directors 
must act diligently in the management of the 
company, and faithfully and with loyalty towards 
the company.

3.6 Formalities When a Borrower Is in 
Default
Before starting a judicial or extra-judicial foreclo-
sure proceeding, the lender must notify formally 
to the borrower.

The	notification	must	state:

•	that a breach of the terms of the loan has 
been carried out, on which is detailed the 
specific	breach	and	that,	consequently,	the	
loan is terminated early according to the rel-
evant clause of the loan agreement; and

•	the total amount due because of the early 
termination of the loan.

Spanish courts have traditionally been reluctant 
to uphold loan acceleration and subsequent 
enforcement of security if the default is not 
deemed material.

Spanish law prohibits what is known as “pacto 
comisorio”, which comprises any agreement 
by virtue of which the lender would be entitled 
automatically to keep the property granted as 
collateral in the event that the debtor fails in its 
payment obligations.

3.7 Subordinating Existing Debt to 
Newly Created Debt
The subordination of existing debt to a newly 
created one is possible under Spanish law, by 
virtue of an agreement between parties which 
establishes an order of preference of the debt 
(ie, senior, mezzanine, junior).

The subordination implies that certain debts are 
subject to prior repayment of other debts.

Spanish legislation stipulates the order of prefer-
ence of certain kind of credits and establishes 
those which have special privileges (ie, proper-
ties secured by a mortgage).

3.8 Lenders’ Liability under 
Environmental Laws
A lender cannot be liable for the borrower’s 
breach of the environmental regulations unless 
it acquires the property where the environmen-
tal infringement has been committed due to the 
enforcement of the security. In such a scenario, 
the lender could be deemed liable for the envi-
ronmental damage.

3.9	 Effects	of	a	Borrower	Becoming	
Insolvent
In principle, the validity of security interest shall 
not	be	affected	by	the	declaration	of	insolvency	
of the borrower. Nevertheless, Act 1/2020 on 
Insolvency provides that the special privilege 
of secured creditors shall be restricted to the 
fair value of the property or right over which the 
security has been created, subject to the certain 
deductions.



11

SPAIN  LAW AND PRACTICE
Contributed by: Daniel Tienda, Toni Barios, David Navarro and Juan Moncada, Cases & Lacambra 

For the purposes of determining the limit of the 
special privilege, the reasonable value of the 
assets and rights of the assets shall be under-
stood in the case of real estate, as the value 
resulting from a report issued by an approved 
appraisal company registered in the Bank of 
Spain’s Special Register.

If the borrower becomes insolvent, there are cer-
tain	effects	related	to	security	interests	created.	
Secured claims on assets or rights that are used 
in the insolvent debtor’s business or required to 
continue the running of the business cannot be 
initiated or continued until the earlier of:

•	the date a settlement agreement becomes 
effective,	which	does	not	prevent	the	right	of	
separate enforcement over those assets or 
rights;

•	a year from the date of the declaration of 
bankruptcy without the liquidation phase 
being opened.

3.10 Consequences of LIBOR Index 
Expiry
In	 general,	 the	 financing	 for	 the	 acquisition	of	
commercial real estate granted in Spain is usu-
ally denominated in euros and therefore the 
EURIBOR	 (Euro	 Interbank	Offered	Rate)	 is	 the	
most frequent benchmark. 

The Financial Conduct Authority (FCA) 
announced that panel banks will no longer be 
compelled to submit to the London Inter-bank 
Offered	Rate	(LIBOR)	after	the	end	of	2021.	Key	
points in transition away from the LIBOR include 
practical considerations on moving to new rates 
(such as the Secured Overnight Financing Rate 
(SOFR) or the Sterling Overnight Index Average 
(SONIA)) and what practitioners should do to 
prepare for the change.

Additionally, the ICE Benchmark Administration 
(IBA) which compiles and oversees the LIBOR, 

announced that it will hold a consultation con-
certing its intention to extend most USD LIBOR 
tenors (that is, the length of time remaining 
before	a	financial	contract	expires)	until	30	June	
2023.

The	effect	of	the	expiry	of	the	LIBOR	needs	to	
be analysed in the context of the terms of each 
contract. Normally, well-drafted contracts have 
“fall-back provisions” that specify an alternative 
rate in case the LIBOR is unavailable. The prob-
lem is that the new rates are likely to be lower 
than the LIBOR rates they replace.

The transition will have important problems such 
as time and cost impact, and potential execution 
risk that amending LIBOR-referencing contracts 
bilaterally will have on businesses. In response 
to those concerns, the International Swaps and 
Derivatives Association (ISDA) has launched the 
ISDA 2020 interbank lending rate (IBOR) Fall-
backs Protocol and the IBOR Fallbacks Supple-
ment	to	the	2006	ISDA	Definitions.

4 .  P L A N N I N G  A N D  Z O N I N G

4.1 Legislative and Governmental 
Controls Applicable to Strategic 
Planning and Zoning
Regions hold the territorial and urban planning 
competence, regulating the supra-municipal 
urban instruments applicable to each region. 
The Spanish Government has competence to 
set out the basic and general rules and liaise 
with the regional planning regulation through its 
sectorial competences (such as ports, roads, 
coastline and coasts, water planning, energy 
networks, etc).

Urban instruments such as general municipal 
urban development plans (Planes Generales 
municipales de Ordenación Urbana), and Urban 
Development Action Programmes (Programas 
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de Actuación Urbanística) regulate and inform 
the municipal urban planning. Town Halls are 
competent authorities to draft, pass and issue 
building licences and permits.

4.2 Legislative and Governmental 
Controls Applicable to Design, 
Appearance and Method of 
Construction
The Act on Building Development (Ley de 
Ordenación de la Edificación), which regulates 
the building process, sets out the rights and obli-
gations of the intervening parties in the building 
procedure, including liabilities and covers for the 
purchasers.

Its Article 3.1 establishes the basic requirements 
for both functionality and safety that buildings 
must	fulfil.	Requirements	are	further	developed	
by the Technical Building Code, which stipulates 
basic safety and habitability requirements. 

If the construction work is considered as a 
major work, it may require a technical project, 
in accordance with the applicable generic and 
sectorial planning and building regulations. The 
authorities in general are regulating to simplify 
the urban process, including the substitution 
of the occupancy licence issued by the author-
ity for a self-written formal statement formula 
(declaración responsable) declaring the validity 
and comply of the executed work with the build-
ing licence granted.

4.3 Regulatory Authorities
As previously stated in 4.1 Legislative and Gov-
ernmental Controls Applicable to Strategic 
Planning and Zoning,	different	authorities	are	
involved when it comes to regulating the devel-
opment, design, and use of a plot, such as the 
local authorities, regional authorities, and the 
State.

Town Halls are responsible for the drafting and 
approval of general urban development plan 
(plan general urbanístico) which determine the 
buildability of the plots and the priority use of the 
land	in	accordance	with	specific	technical	and	
administrative restrictions, establishing the land 
classification,	the	action	units	(unidades de eje-
cución)	and	fixing	the	public	service	estimations.

However,	 there	are	 specific	 regional	 and	state	
controls in non-urban and urban areas (areas of 
special protection).

Finally, state regulations must be considered 
for certain actions such as coastal and public 
domain areas or military territory.

4.4 Obtaining Entitlements to Develop a 
New Project
As stated in 4.2 Legislative and Governmen-
tal Controls Applicable to Design, Appear-
ance and Method of Construction, a building 
licence and the approval of construction projects 
(proyecto de ejecución) by the Town Hall must 
be granted to develop a new project or complete 
a major refurbishment.

The procedure for a building licence approval 
is divided, in general terms, into the following 
stages.

•	Phase 1 – submission of the building licence 
request: the application shall be submitted 
before the Town Hall together with some 
technical documents, among others, the 
Basic Project (Proyecto Básico), project’s 
memory, plans, etc, together with a tax fee; 

•	Phase 2 – review: the Town Hall shall review 
the documents submitted and, if any docu-
ments are missing or need to be amended, 
the	applicant	shall	be	notified	for	their	correc-
tion. The municipal experts draft the appli-
cable technical and legal reports. They are 
intended to support the legality of the grant-
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ing of a building licence in compliance with 
the regulation in force. There may be some 
other sectorial reports required, depending 
on the location and the scope of the building 
works (eg, environmental reports);

•	Phase 3 – granting resolution of the licence: 
the	granting	may	be	subject	to	the	fulfilment	
of certain conditions (ie, technical amend-
ments that the Town Hall may consider).

Third parties have the right to object to new 
project developments or major refurbishments, 
subject to the terms and requirements of each 
urban development action, submitting a public 
urban planning action, as described in 4.5 Right 
of Appeal against an Authority’s Decision.

4.5 Right of Appeal Against an 
Authority’s Decision
By means of the administrative appeals, citizens 
are entitled to request amendments or revoke 
an administrative decision or act related to the 
urban planning law, if these decisions or acts are 
not in accordance with the legislation. The deci-
sion can be reviewed by a judicial court.

Through the institution of the public urban plan-
ning action, any person can claim before the 
Administration or before the judges and courts 
of the contentious administrative jurisdiction the 
enforcement of the legislation and other instru-
ments of urban planning, without it being nec-
essary to prove a subjective right or legitimate 
interest. Furthermore, citizens are entitled to ini-
tiate legal proceedings to defend the lawfulness 
of urban planning.

4.6 Agreements with Local or 
Governmental Authorities
It is possible to enter into an agreement with 
local or governmental authorities, agencies, or 
utility suppliers to facilitate a development pro-
ject. These agreements, subject to the principles 

of legality, transparency and publicity, are the 
“urban agreements”.

Depending on the scope of the urban activity 
affected,	 they	can	be	classified	 into	 two	main	
groups:

•	planning agreements, the main objective of 
which	is	planning	modification;	and	

•	management agreements, which seek to 
speed up the management and execution of 
planning.

Expropriation agreements may be reached dur-
ing an urban expropriation process with the pay-
ment of a “fair price” or compensation.

4.7 Enforcement of Restrictions on 
Development and Designated Use
Restrictions on development and designated 
use are enforced “ex ante” and “ex post”.

Ex ante controls are applied by means of the 
granting of licences through a regulated pro-
cedure, as stated in 4.2 Legislative and Gov-
ernmental Controls Applicable to Design, 
Appearance and Method of Construction 
and 4.4 Obtaining Entitlements to Develop a 
New Project, and by the exercise of the urban 
supervisory duty. 

Ex post mechanisms are applied through the 
exercise of the sanctioning power of the admin-
istration and the granting of additional meas-
ures with the aim of stopping the administrative 
offence,	 including	the	suspension	of	construc-
tion works, and the demolition of constructions 
already executed.

Regional entities, as previously mentioned, are 
simplifying the regulation to expedite ex post 
controls instead of the necessity of the prior 
granting	of	a	first-occupancy	licence.	This	pro-
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cedure does not give an exemption from an ex 
post control by the administration.

5 .  I N V E S T M E N T  V E H I C L E S

5.1 Types of Entities Available to 
Investors to Hold Real Estate Assets
Several alternatives are available to hold Real 
Estate Assets in Spain. The typical vehicles to 
hold Real Estate assets are: 

•	a limited liability company (Sociedad de 
Responsabilidad Limitada) or a public limited 
company or Spanish corporation (Sociedad 
Anónima);

•	regulated investment vehicles, such as: 
(a) a SICAV – a Variable Capital Investment 

Company; 
(b) the SOCIMIs – Spanish listed investment 

trust companies (Sociedades Anónimas 
Cotizadas de Inversión en el Mercado 
Inmobiliario)	are	known	as	non-financial	
collective investment institutions, whose 
principal corporate object is either the 
holding of leased urban assets, or hold-
ing a stake in the share capital of other 
SOCIMIs or foreign entities of analogous 
or similar activity; 

(c) the Real Estate investment company 
(Sociedad de Inversión Inmobiliaria) known 
as	 a	 non-financial	 collective	 investment	
institution, necessarily a public limited 
company, which invests mainly in urban 
Real Estate for rental purposes; or the real 
estate investment fund (Fondo de Inversión 
Inmobiliaria	-	FII)	known	as	a	non-financial	
collective investment institution, without 
legal personality, which invests mainly in 
urban real estate for rental purposes.

The regulated investment vehicles are subject 
to a special legal regime, with a series of obliga-
tions deriving from their regulation. Moreover, the 

use of regulated collective investment vehicles 
is more restricted, due to incorporation costs 
and	prior	registration	requirements	to	be	fulfilled	
before the National Securities Market Commis-
sion (CNMV). Some regulated vehicles are nec-
essary	 under	 specific	 circumstances	 stated	 in	
the EU directives and Spanish legislation.

5.2 Main Features of the Constitution of 
Each Type of Entity
The main features for the constitution of an entity 
are:

A Limited Liability Company (S.L.)
An S.L. company may be incorporated by a sole 
or several shareholders.

Capital is divided into shares (participaciones) 
according to the capital contributed by each of 
the	 shareholders,	 who	 benefit	 from	 limitation	
on personal liability from the company’s debts. 
They are not marketable securities. An S.L. is 
incorporated by public deed and registered with 
the Commercial Registry. 

A Spanish Corporation or Public Limited 
Company (S.A.)
An S.A. may be incorporated by a sole or sev-
eral shareholders. Capital is divided into shares 
(acciones) according to the capital contributed 
by	each	of	the	shareholders,	who	benefit	from	
limitation on personal liability from the compa-
ny’s debts. The incorporation process is like an 
S.L.,	with	some	specifications.

An S.A. has an open structure that allows the 
transmission	and	traffic	of	shares	as	negotiable	
securities.

The	founders	of	a	company	have	the	flexibility	
to	tailor	 its	structure	to	their	specific	needs	by	
including certain clauses in the bylaws, for which 
they should seek the appropriate legal advice. 
It is common practice to sign a shareholders’ 
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agreement to regulate matters which are not 
strictly related to the governance and ownership 
of the company such as: 

•	mechanisms and restrictions to the transfer of 
shares; 

•	voting criteria; 
•	the resolution of deadlocks; 
•	financing	requirements	and	capital	calls;	
•	business plans and strategies; 
•	control of management and shareholders 

meetings, etc.

5.3 Minimum Capital Requirement
The minimum capital required to incorporate an 
entity in Spain is as follows:

•	for an S.L. – EUR3,000 (except in the case 
of a business limited liability company), fully 
subscribed and paid up upon incorporation; 

•	for an S.A. – EUR60,000, necessarily fully 
subscribed and at least 25% paid up upon 
incorporation;

•	for an SOCIMI – EUR5 million, necessarily 
fully subscribed and paid up;

•	for an FII – EUR9 million, necessarily fully 
subscribed and paid up with a minimum 
number of 100 stakeholders; if a real estate 
investment fund is incorporated by compart-
ments, each of them shall have a minimum 
share capital of EUR2.4 million and the aggre-
gate of all compartments shall not be less 
than EUR9 million; and

•	for an SII – EUR9 million; if a real estate 
investment fund is incorporated by compart-
ments, each of them shall have a minimum 
share capital of EUR2.4 million and the aggre-
gate of all compartments shall not be less 
than EUR9 million.

5.4 Applicable Governance 
Requirements
The applicable Spanish regulation is the Royal 
Legislative Decree 1/2010, of March 1st (the 

“Act on Corporations” - Ley de Sociedades de 
Capital), for which governance requirements are 
flexible	and	allow	their	setting	up	and	organisa-
tion mainly on a shareholder’s consensus basis. 

•	Shareholders’	meetings	–	for	an	S.L.,	differ-
ent majorities (and quorums if an S.A.) are 
established depending on the content of the 
resolutions. It can be increased in the bylaws.

•	The management body, which must be 
appointed by the Shareholders’ Meeting, may 
adopt	different	forms:	
(a) a sole director; 
(b) two or more directors who act jointly; 
(c) several directors acting joint and sever-

ally; or 
(d) a board of directors with a minimum of 

three members. Directors must act dili-
gently and with loyalty to the interests of 
the company.

•	Transfer of shares: 
(a) an S.L. must be recorded in a public docu-

ment and its transfer is generally not freely 
transferable (unless acquired by other 
shareholders, ascendants, descendants, or 
companies within the same group). In fact, 
unless otherwise provided in the bylaws, 
the law establishes a pre-emptive acquisi-
tion right in favour of the other shareholders 
or the company in the event of a transfer 
of the shares to persons other than those 
previously referred to; 

(b) for an S.A., the transfer depends on how 
they	are	represented	(share	certificates,	
book entries, etc) and on their nature 
(registered or bearer shares). In principle, 
they may be freely transferred, unless the 
bylaws provide otherwise.

•	Every shareholder has several rights, such as 
the right of information and the right to chal-
lenge corporate resolutions.

Governance requirements applicable to collec-
tive investment schemes (FIIs or SIIs, and in 
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some cases for SOCIMIs), are provided for in 
Law 35/2003, of November 4th, on Collective 
Investment Schemes applying to open-ended 
funds and Law 35/2003, of November 4th, on 
Collective Investment Undertakings. 

5.5 Annual Entity Maintenance and 
Accounting Compliance
The incorporation of a company requires that 
certain obligations related to accounting and, 
sometimes, auditing be carried out. These 
requirements depend on the type of entity.

An S.L. and an S.A. are obliged to keep 
accounting records of their business activities, 
as imposed by the Spanish Commercial Code 
and other commercial provisions, as well as by 
Act 27/2014, of November 27th, on Corporate 
Income Tax. In this regard, entities should regis-
ter their annual accounts before the Commercial 
Registry.

It is mandatory for some capital companies to 
audit their annual accounts when they exceed 
the regulatory limits. In this regard, a company 
that meets two of the following three require-
ments	for	two	consecutive	financial	years	at	the	
date	of	 the	close	of	 each	financial	 year	 is	not	
obliged to audit its annual accounts:

•	when its total assets do not exceed 
EUR2,850,000;

•	when the net turnover does not exceed 
EUR5,700,000; and

•	when the average number of employees dur-
ing	the	financial	year	does	not	exceed	50.

6 .  C O M M E R C I A L  L E A S E S

6.1 Types of Arrangements Allowing the 
Use of Real Estate for a Limited Period 
of Time
Some rights stablished in the Spanish regulation 
allow the use of a property without ownership.

•	A lease (arrendamiento) – one of the parties, 
the landlord, undertakes to provide to the 
other, the tenant, the enjoyment or use of a 
property for a certain time and for a certain 
price. The law distinguishes between urban 
leases and rural leases. Urban leases may 
be dwelling or residential leases (“dwelling-
use lease”) and non-dwelling or commercial 
leases (“commercial lease”). Furthermore, 
lease agreements for tourist use are expressly 
excluded as urban leases and governed by 
regional	and	local	specific	legislation	or	by	
the seasonal lease regime.

•	Right of usufruct (usufructo) – it entitles the 
beneficiary	to	use	and	obtain	benefit	of	a	
property which is owned by a third party, the 
bare owner, in exchange of a price and for a 
limited time.

•	Use and habitation (uso y habitación) – it enti-
tles a person to receive and use a property 
belonging to a third person. 

•	Surface right (derecho de superficie) – like 
common law, this separates land ownership 
from the right over the construction. The right 
entitles its owner to build on third parties’ 
land, taking ownership of what has been built 
for a certain period of time (which may not 
exceed 99 years).

6.2 Types of Commercial Leases
In a commercial lease, a landlord rents a prop-
erty to a tenant to perform a business or eco-
nomic activity. The leases are governed by the 
principle of freedom of contract, with the follow-
ing exceptions: (i) the rent guarantee must be 
at least equal to two months’ rent and (ii) court 
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jurisdiction. In the absence of an agreement, the 
leases are governed by the Title II of the Urban 
Lease Act and subsidiarily, by the Spanish Civil 
Code.

There is a particularity regarding the lease of 
industries or business, leased jointly with the 
property and facilities (such as hotels). In this 
case, the parties may either subscribe to a hotel 
leasing agreement or a hotel industrial leasing 
agreement. In the former, the leased property 
is the hotel itself and is regulated subsidiarily 
by the Urban Lease Act, while in the latter, the 
leased object is a business unit (with all its ele-
ments and assets, including the labour force) 
regulated by the Civil Code subsidiarily. In prac-
tice, a hotel leasing is governed by the agree-
ment of the parties.

6.3 Regulation of Rents or Lease Terms
In general, parties may freely agree on the rent 
and term of lease agreements. For instance, rent 
may	be	fixed	voluntarily,	except	for	social	hous-
ing. However, the Urban Lease Act establishes 
a few mandatory provisions.

•	Residential leases’ minimum period: for resi-
dential leases entered after March 2019, the 
landlord must allow extensions to the term of 
the	lease	up	to	a	minimum	of	five	years,	if	the	
landlord is an individual, or seven years, if it is 
a legal entity. The parties may freely agree the 
duration of a commercial lease.

•	Rent review: the Spanish Urban Lease Act 
regulates a rent-review limit to residential 
leases under which parties may only agree 
annual reviews no higher than the Span-
ish consumer price index, published by the 
National Statistics Institute. The rent review 
cannot be carried out more than once per 
contractual year.

•	Rental guarantee: it is compulsory to require 
and provide a cash deposit in an amount 
equivalent to one month’s rent for residential 

leases, and two months’ rent for commercial 
leases. 

Some	 legislation	 that	 affects	 lease	 terms	 has	
entered into force due to COVID-19.

•	Evictions are suspended for tenants in vulner-
able situations until the end of the Estado 
de Alarma declared by the Royal Decree 
926/2020 of October 25th (ie, until 9 May 
2021).

•	The granting of rental subsidies, by direct 
award, to tenants of usual/regular housing 
who, because of the economic and social 
impact of COVID-19, have temporary prob-
lems in meeting their payment of rent, until 31 
December 2021. 

•	When the landlord is a large tenant (gran 
tenedor), a company or an investment fund, 
a temporary and extraordinary deferral of 
rent payments may be requested, except in 
cases where the tenant and the landlord have 
agreed on a waiver or deferral of a total or 
partial amount of the rent. This measure may 
be requested until 9 May 2021.

•	Extended deadlines for applying (until 31 May 
2021) and formalising (until 30 June 2021) 
state-guaranteed loans, the “COVID-19 leas-
ing guarantee line”.

6.4 Typical Terms of a Lease
The typical terms of a lease agreement are as 
follows. 

•	The term of the lease may be freely agreed by 
the parties. However, for residential leases, 
it	is	a	minimum	period	of	five	years	or	seven	
years, depending on whether the landlord is 
an individual or a legal entity. The landlord 
may only terminate the lease before its expiry 
in the event of a material breach by the ten-
ant. An exception may be applicable under 
certain circumstances in the case where 
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the owner wants to move to the property to 
establish it as his or her main residence.

•	The rent is paid as agreed by the parties. In 
the absence of such an agreement, the rent 
shall	be	paid	monthly,	within	the	first	seven	
days of each month.

•	The sublease and assignment of the agree-
ment must be expressly agreed, otherwise 
the tenant will not be entitled. 

•	Unless otherwise agreed, the landlord is 
obliged to perform the necessary repairs so 
that the tenant can continue carrying out the 
purpose for which the real estate was leased. 
Normally, the parties agree that the tenant 
must repair any damages to the property and 
perform any actions necessary to keep it in 
a good state of maintenance and repair, and 
that the landlord must carry out any such 
works	affecting	the	structure	and	façade	of	
the property.

•	In the event of sale, the tenant has a pre-
emption right, but the right may be expressly 
waived by the parties.

6.5 Rent Variation
It is standard practice that the parties agree to 
review the rent after a certain period.

Rent variation in residential leases must be 
expressly agreed by the parties. Moreover, for 
those agreements entered after 6 March 2019, 
rent variation may not rise above the Consumer 
Price Index.

Although there is freedom of agreement, varia-
tion can only happen annually.

6.6 Determination of New Rent
In most leases, a rent increase is determined in 
accordance with the general Consumer Price 
Index or according to other variables, as stated 
in 6.5 Rent Variation, subject to previous agree-
ment of the parties.

6.7 Payment of VAT
The lease of real estate is generally subject to 
VAT at a 21% rate. The lessor will charge VAT to 
the lessee, who will bear the VAT cost. However, 
residential leases are generally exempt from VAT.

Commercial leases that are owned and leased 
by businesses are subject to VAT at a rate of 
21% if certain Spanish tax law requirements are 
met.

6.8 Costs Payable by a Tenant at the 
Start of a Lease
Other costs payable by a tenant at the start of 
a lease are:

•	a mandatory rent deposit (fianza) borne by 
the tenant in an amount equivalent to one 
month’s rent for dwelling lease agreements 
and two months’ rent for non-dwelling lease 
agreements;

•	it is usual to undertake complementary guar-
antees to secure payment of rent (under a 
limit in dwelling lease agreements);

•	although not obliged, the tenant can also 
subscribe to a home insurance to limit his or 
her liability in the event of any contingency;

•	tenants may agree that one rental month’s 
brokerage fee will be paid to the real estate 
agency	if	it	has	been	necessary	to	find	the	
premises to lease; 

•	a tenant is obliged to declare the transfer 
tax -TPO- to the region when formalising the 
lease contract, although it is exempt in some 
regions if several requirements are met (ie, 
Madrid).

6.9 Payment of Maintenance and Repair
In terms of maintenance and repairs, unless oth-
erwise agreed, the landlord is obliged to carry 
out the necessary repairs so that the tenant can 
continue carrying out the activity for which the 
property was leased. Normally, the parties agree 
that the tenant must repair any damage to the 
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leased property and perform any actions neces-
sary to keep it in a good state of maintenance 
and repair, and that the landlord carry out the 
works	affecting	the	structure	and	façade	of	the	
property.

6.10 Payment of Utilities and 
Telecommunications
Utilities and telecommunication expenses, 
including taxes, are usually borne by the tenant.

No legal restrictions apply for the agreement 
between the parties to state the landlord’s ability 
to recover service charges from tenants. In most 
cases, the tenant enters into a contract directly 
with the utility services.

6.11 Insuring the Real Estate That Is 
Subject to the Lease
It is common practice that the landlord sub-
scribes to an insurance policy to protect the 
property itself. 

However, even if it is not mandatory, it is stand-
ard practice for the tenant to arrange an all-risk 
insurance policy to cover any civil liability for 
damages related to the business activity carried 
out in the property, and an all-risk comprehen-
sive insurance policy to cover, among others, 
damage	caused	by	theft,	fire,	smoke,	water,	and	
explosion, as well as any other related risks to 
the contents of the property.

6.12 Restrictions on the Use of Real 
Estate
According to the Spanish Civil Code, the tenant 
is obliged to use the leased property as a diligent 
parent, assigning it to the agreed use. This rule 
applies both to residential and commercial leas-
es. Furthermore, according to the Urban Leases 
Act, the landlord is entitled to terminate the lease 
agreement in the case of annoying, unhealthy, 
harmful, noxious, dangerous, or unlawful activi-
ties that have taken place in the leased property 

or in the event that the tenant maliciously dam-
ages the property or carries out activities which 
are forbidden in the bylaws of owners’ associa-
tion of the building where the property is located.

Concerning the commercial lease agreements, 
is common practice that parties may agree the 
possibility of terminating the contract in the 
event of the impossibility of obtaining an open-
ing/activity licence, since this circumstance 
effectively	makes	the	property	unsuitable	for	the	
purpose to be exploited economically.

6.13 Tenant’s Ability to Alter and 
Improve Real Estate
Under the Urban Leases Act, the tenant is not 
entitled, without the written consent of the land-
lord,	to	carry	out	works	that	modify	the	config-
uration of the dwelling or its accessories (eg, 
garage, storage room), and in no case may the 
tenant carry out works that cause a decrease in 
the stability or safety of the dwelling.

Despite to the right to terminate the contract, 
the landlord may require the tenant to restore 
the property to its former state or to maintain the 
alteration made.

6.14	 Specific	Regulations
Urban leases are under the legal framework of 
the Urban Leases Act (as amended by Roy-
al Decree Law 7/2019) and, subsidiarily, the 
Spanish Civil Code. Urban leases are divided 
between residential and non-residential leases. 
(vid. Supra).

Rural leases are regulated by the Spanish Rural 
Leases Act (Ley de Arrendamientos Rústicos) 
which applies to leases such as the lease of a 
farm, including all machinery and the right to cul-
tivate crops, etc. In default of express regulation, 
the Spanish Rural Leases Act and the Civil Code 
applies, and the applicable custom and practice.
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6.15	 Effect	of	the	Tenant’s	Insolvency
The Urban Lease Act does not expressly provide 
as a cause for termination of lease agreements 
the insolvency of the tenant.

The Spanish Insolvency Act states the general 
principle of the continuation of the lease agree-
ments in the event of the tenant’s insolvency. 
Any outstanding payment obligations under the 
lease agreement shall be paid to the landlord 
directly against the insolvency estate. In the 
same respect, the Insolvency Act establishes 
the nullity of the clauses of the contract that set 
the termination solely due to the declaration of 
insolvency.

Moreover, an insolvency tenant may stop evic-
tion actions exercised, as well as reinstate the 
lease agreement by paying all amounts due, 
including the landlord’s court costs up to that 
time.

6.16 Forms of Security to Protect 
against a Failure of the Tenant to Meet 
Its Obligations
The Urban Lease Act states that, prior to tak-
ing possession of the leased property, the ten-
ant must deliver to the landlord a rent guarantee 
equivalent to one month’s rent for residential 
leases and two months’ rent for commercial 
leases. This deposit is held by the landlord (or 
deposited in a public administration, depending 
on the region), to be returned to the tenant upon 
termination of the lease agreement.

The parties may also agree additional guaran-
tees to cover payment defaults by the tenant (ie, 
bank guarantees, comfort letters, deposits, or 
specific	default	insurances).	However,	additional	
guarantees in residential leases shall not exceed 
two months of rent.

6.17 Right to Occupy after Termination 
or Expiry of a Lease
When the initial term expires, lease agreements 
are automatically extended by one year if the 
rent	 was	 fixed	 annually	 or	 extended	 by	 one	
month	 if	 the	 rent	was	 fixed	monthly,	 provided	
that (i) the parties have not agreed anything in 
this regard; and (ii) the tenant stays in the leased 
property more than 15 days after the termination 
of the lease agreement without express opposi-
tion from the landlord. This automatic renewal 
is named “tacit holding over” (tácita reconduc-
ción), laid down by Section 1566 of the Span-
ish Civil Code. The “tacit holding over” can be 
expressly excluded by mutual agreement of the 
parties.

6.18 Right to Assign a Leasehold 
Interest
In commercial leases and unless otherwise 
agreed by the parties, the tenant may:

•	assign its position in the lease agreement to 
any third party without the landlord’s consent; 
and 

•	sublease the premises. 

The landlord may increase the rent in an amount 
of 10% (in the case of partial subleases) or in an 
amount of 20% (for total sub-leases or assign-
ments).

In residential leases, and unless otherwise 
agreed by the parties, any such assignment or 
sublease shall be expressly authorised by the 
landlord.

6.19 Right to Terminate a Lease
Failure by either party to comply with the obliga-
tions resulting from the lease agreement shall 
entitle	the	party	who	has	fulfilled	its	obligations	
to claim the termination of the agreement.
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The landlord is entitled to terminate the lease 
agreement, among others, if the tenant:

•	fails to pay the rent or any other amounts for 
which payment has been assumed by or cor-
responds to the tenant;

•	subleases or transfers totally or partially the 
leased property without prior consent from 
the landlord;

•	causes harm to the leased property due to 
wilful misconduct or gross negligence. 

The tenant is entitled to terminate the lease 
agreement if the landlord:

•	interferes in the use of the leased property;
•	fails to carry out the necessary repairs to 

preserve the property in a suitable condition 
for its normal use.

In addition, breach by the tenant of the follow-
ing obligations entitles the landlord to terminate 
the lease:

•	expiry of the lease agreement term;
•	loss or destruction of the real estate asset;
•	mortgage foreclosure (when the leased agree-

ment has been formalised after the establish-
ment of the mortgage without the mortgagor’s 
knowledge);

•	usufruct	extinction	(if	the	beneficial	owner	had	
granted the lease agreement and the tenant 
was aware of this);

•	compulsory expropriation.

6.20 Registration Requirements
Lease agreements can be registered in the Land 
Registry; however, it is not mandatory. Unregis-
tered	urban	leases	cannot	be	effective	against	
a third-party purchaser registering their rights if 
that	purchaser	fulfils	the	requirements	laid	down	
in Article 34 of the Spanish Mortgage Law.

In practice, it is not usual to register lease agree-
ments in Spain, since it implies the formalisa-
tion of the lease agreement into a public deed 
granted before a notary public, its registration 
subject to notary and registry fees and the pay-
ment of the stamp duty tax.

6.21 Forced Eviction
The landlord may force the tenant to leave if the 
lease agreement has been terminated for any 
reason. The estimated time is usually between 
two and six months. Royal decree 37/2020 
includes eviction moratoriums due to the crisis 
of the coronavirus. The suspension of evictions 
of vulnerable people who have no other place to 
live has been extended until the end of the state 
of emergency (9 May 2021).

6.22 Termination by a Third Party
In the strict sense, a lease agreement cannot 
be terminated by a government or a municipal 
authority. However, if a public authority orders 
the	closure	of	the	premises	where	the	specific	
economic activity is carried out due to non-
compliance, for example, with certain measures 
regarding occupational hazards, and by virtue of 
this, as well as in accordance with the clauses 
of the contract, the contract may be terminated.

7 .  C O N S T R U C T I O N

7.1 Common Structures Used to Price 
Construction Projects
The most common structures used to price con-
struction projects are as follows.

•	A	fixed	price	–	the	price	shall	be	considered	
as	a	lump	sum,	fixed,	and	closed	pursuant	to	
the	definition	in	Article	1,593	of	the	Spanish	
Civil Code. In this case, the contractor shall 
not be entitled to claim a price increase, even 
if the actual costs and expenses result in a 
sum higher than budgeted. However, depend-
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ing on the contract, the lump-sum price may 
be subject to review in particular circum-
stances.

•	A unit price – a price is agreed by means of 
a unit or quantity or unit prices per piece or 
based on a module (ie, per unit of work or unit 
of measurement).

•	A price agreed based on the cost incurred 
and duly proved by the contractor in the 
execution of the works, to which is added a 
spread in favour of the contractor.

7.2 Assigning Responsibility for the 
Design and Construction of a Project
Act 38/1999, of 5 November 1999, on Building 
Development (LOE) establishes certain obliga-
tions and liabilities which may be involved in a 
construction project.

In	this	respect,	the	“building	agents”,	as	defined	
in the LOE, are all the individuals or legal entities 
involved in the building procedure.

By virtue of Article 17 of the LOE, the building 
agents are liable to the owners and third-party 
purchasers of buildings or parts of buildings, 
from the date of reception of the construction 
works. The liability may be joint and severally 
requested when it cannot be allocated individu-
ally and when there is concurrence of fault, with-
out it being possible to specify the involvement 
of each agent in the damage caused.

The contractor usually assumes the risk of dam-
age or destruction of the construction works 
until the delivery of the completed works to the 
developer, including some period of guarantee 
after delivery of the works.

The	LOE	establishes	specific	time-periods	dur-
ing which a claim may be made against the party 
involved in the construction, depending on the 
type	of	the	defect	affecting	the	building:

•	for a ten-year period, for damages caused 
to	the	building	affecting	structural	elements	
which compromise the stability of the build-
ing;

•	for a three-year period, for damages caused 
to construction elements which results in the 
failure	to	fulfil	habitability	requirements;

•	for a one-year period, for damage due to 
defects	in	construction	affecting	elements	of	
the	finished	building.

The developer and the rest of the building agents 
may	be	deemed	as	liable	for	construction	flaws	
under the regime of Article 1,591 of the Spanish 
Civil Code.

7.3 Management of Construction Risk
In addition to the guarantees stated in the LOE, 
depending on the type of damages caused by 
construction faults and defects, and the con-
crete contingencies that may arise during the 
constructions, some typical guarantees that may 
be agreed are as follows:

•	withholdings; 
•	performance bonds;
•	work	certifications	(partial	and	final	work	
certificate);

•	default	partial	and	final	penalties;
•	bank guarantees;
•	subrogation rights in contracts with subcon-

tractors in the event of default by the contrac-
tor;

•	the developer’s right to designate or impose 
subcontractors for certain parts of the pro-
ject;

•	restrictions on use of materials. 

On the contractor’s side, there are commonly 
agreed measures, such as advance payments 
or, for example, rights to suspend work in the 
case of payment delays.
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7.4 Management of Schedule-Related 
Risk
There is no standard form to establish any 
mechanisms to cover the events of breach by 
the contractor of any of the partial milestones or 
the	final	time	limit	fixed	in	the	works	deadlines	
programme.

In principle, the contractor shall be liable for con-
struction delays if caused deliberately or negli-
gently. The owner is entitled to claim damages in 
accordance with the Spanish Civil Code, but the 
assumptions of force majeure shall not be attrib-
utable to the contractor. In the case of serious 
delay, the owner shall be entitled to terminate 
the contract.

Specific	 coverage	 should	 be	 included	 in	 the	
corresponding contract. It is standard practice 
to include penalties imposed to the developer/
seller in case the milestones of the construction 
or delivery are not met on time.

7.5 Additional Forms of Security to 
Guarantee a Contractor’s Performance
Construction contracts always require the works 
to	be	completed	by	a	specified	date	and	form.	
Despite the guarantees stated in Act 38/1999, 
of 5 November 1999, on Building Development 
(see 7.3 Management of Construction Risk 
and 7.4 Management of Schedule-Related 
Risk), additional guarantees may be agreed to 
ensure the execution of a construction project. 
See 7.3 Management of Construction Risk in 
this regard. Comfort letters, Banks guarantees, 
parent and group guarantees and letters of cred-
it are commonly used.

7.6 Liens or Encumbrances in the Event 
of Non-payment
Under the Spanish Civil Code, the contractor is 
entitled to terminate the works agreement or to 
claim its compulsory performance (ie, the pend-
ing payment), including in both cases the pay-

ment of damages (Article 1,124 Spanish Civil 
Code).

In the case of default of payment, the contrac-
tor shall not have a direct legal action towards 
the works; however, it may initiate a court case 
and request a precautionary measure claim to 
encumbrance the property.

7.7 Requirements Before Use or 
Inhabitation
The contractor should comply with some legal 
provisions; depending on the location of the 
property and its use, the following licences/cer-
tificates	must	be	obtained:	

•	if	the	property	has	a	residential	use,	a	final	
works	certificate	is	required,	and	in	most	
cases,	a	first-occupation	licence	or	self-
declaration to verify that the property can be 
used for residential purposes; 

•	few	regions	establish	the	need	for	a	certifi-
cate of occupancy (cédula de habitabilidad), 
or a formal architect declaration stating the 
compliance of the property with the require-
ments	to	obtain	such	a	certificate,	to	allow	its	
transfer;

•	if the aim is to use the property for a profes-
sional use, it will be also necessary to obtain 
an activity and opening licence and it may 
require some other permits, depending on the 
type of activity to be developed.

8 .  TA X

8.1 VAT
See 2.10 Taxes Applicable to a Transaction 
for the tax implications arising from the transfer 
of real estate.

8.2 Mitigation of Tax Liability
Subject to certain requirements, the transfer of 
real estate companies with a large real estate 



24

LAW AND PRACTICE  SPAIN
Contributed by: Daniel Tienda, Toni Barios, David Navarro and Juan Moncada, Cases & Lacambra 

portfolio engaged in economic activities could 
be not subject to stamp duty.

8.3 Municipal Taxes
Only the owning of real estate is subject to real 
estate tax (IBI). This local tax is paid annually by 
the owner to the City Council where the asset is 
located.	The	final	tax	liability	is	calculated	from	
the cadastral value of the asset.

8.4 Income Tax Withholding for Foreign 
Investors
Income tax for foreign investors will depend on 
whether the asset is owned directly by an indi-
vidual or through a company.

If the asset is directly owned by a foreign com-
pany or individual without a permanent estab-
lishment in Spain, income from rent will be sub-
ject to a general non-resident income tax of 24% 
in Spain. Should the investor be an EU/EEA tax 
resident, the rate will be reduced to 19% and 
certain amounts could be deducted (ie, depre-
ciation of 3%).

In the case of a transfer by the foreign company 
or individual not having a permanent establish-
ment in Spain, the capital gain derived from that 
transfer will be subject to a 19% tax rate. The 
purchaser will have to withhold 3% of the pur-
chase price on account of the tax to be paid by 
the seller.

Under certain circumstances, the transfer of 
Spanish companies owning real estate in Spain 
by foreign individuals could be exempt from tax-
ation by application of a Double Taxation Treaty.

Finally, the ownership of real estate by a non-
resident could be liable to wealth tax under cer-
tain circumstances.

8.5	 Tax	Benefits
Spanish companies subject to corporate income 
tax have the right to deduct the depreciation 
of constructions engaged to economic activi-
ties. Depreciation expenses are allowed in the 
corporate income tax taxable base if they are 
accounted for in accordance with the depre-
ciation rates set forth in the corporate tax law. 
Certain accelerated depreciation plans can be 
applied	if	specific	requirements	are	met.

Spanish individuals renting out real estate that 
they own may also be entitled to deduct from 
their personal income tax taxable base the dep-
recation of the relevant asset. In addition, rental 
income	 of	 dwellings	may	 benefit	 from	 a	 60%	
reduction of personal income tax.

Moreover,	certain	tax	benefits	apply	to	different	
regulated Spanish real estate vehicles. Thus, 
Real Estate Investment Companies (Sociedad 
de Inversión Inmobiliaria) and Spanish SOCIMI 
can	benefit	from	certain	tax	benefits	(ie,	mainly	
reduced company income tax rates) if certain 
corporate and investment requirements, which 
must be individually analysed, are met.

In addition, there is a special corporate income 
tax regime for Spanish companies of which the 
main economic activity is the lease of Spanish-
located dwellings.
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Cases & Lacambra is a client-focused inter-
national	 law	 firm,	with	 a	deep	commitment	 to	
offering	the	best	comprehensive	advice	in	busi-
ness	 law.	The	firm,	with	a	presence	 in	Europe	
and America, has a highly tested track record 
in	complex	 transactions	 involving	 the	financial	
sector,	 special	 situations,	 financial	 markets’	
regulations, cross-border disputes and trans-

actions	with	a	special	tax	sensibility.	The	firm’s	
advice focuses on providing bespoke solutions 
to	 clients,	 which	 include	 financial	 institutions,	
investment services companies, investment 
funds,	 family	 offices,	 business	 conglomerates	
and high net worth individuals. The Cases & 
Lacambra	teams	are	high	profile,	committed	to	
excellence and cross-border-oriented.
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portfolios. His expertise ranges from all kinds 
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buildings,	offices	and	commercial	spaces.	He	
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to the drafting and negotiation of all types of 
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finance	and	restructuring,	etc),	as	well	as	with	
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he	leads	the	finance	practice	in	
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institutions and companies in all 

sorts	of	financing	and	debt-restructuring	
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structured	finance,	corporate	and	acquisition	
finance,	project	finance	(real	estate,	energy,	
and infrastructures), in structuring and 
perfecting security and in intercreditor and 
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transactions, secondary debt trading, non-
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and	private	financing	and	debt	restructuring	
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has	handled	all	sorts	of	cross-border	financing	
transactions involving various countries, 
including	the	UK,	France,	Germany,	the	
Netherlands, the USA, Mexico and Canada.
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